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CHAPTER 16 
Public Utilities 
HERBERT BAER 
A. COURT DECISIONS 
§16.1. Steamship authority: Required service. In City of New 
Bedford v. New Bedford, Woods Hole, Martha's Vineyard and Nan-
tucket Steamship Authorityl the city sought a writ of mandamusJ"~o 
compel the authority to comply with the provisions of Acts of~·':';'!:J56, 
c. 747, which requires that the authority provide regularly scheduled 
ferry runs daily during the winter as well as the summer season. The 
statute creating the authority2 provided that revenue bonds might be 
issued to finance the operation of the steamship line. The bonds do 
not constitute a debt of the Commonwealth but if the income is in-
sufficient to meet the cost of operation, including interest and amorti-
zation on the bonds, the Treasurer of the Commonwealth must advance 
funds sufficient to cover the deficit. In turn, the Commonwealth is to 
be reimbursed for such payment by the counties, cities and towns that 
benefited by the operation of the steamship line. The statute also con-
tains a provision stating that "while any bonds issued by the Authority 
remain outstanding the powers, duties or existence of the Authority 
shall not be diminished or impaired in any way that will affect ad-
versely the interests and rights of the holders of such bonds." 
The defendant authority and intervening bondholders contended 
that the foregoing provisions constitute a contract between the Com-
monwealth and the bondholders, and that Acts of 1956, c. 747, was an 
illegal impairment of the contractual obligation. It was also argued 
that the act was an unconstitutional taking of property without com-
pensation, because it impaired the rights vested in the bondholders. 
In Opinion of the Justices3 the Supreme Judicial Court had held that 
the act was not unconstitutional, but as the advisory opinions of the 
Court are not binding upon it, the Court considered de novo the ques-
tion involved. 
Prior to the enactment of Acts of 1956, c. 747, the Court had held 
that whether the steamship line should be operated during winter 
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2 Acts of 1948, c. 544. 
3334 Mass. 765, 138 N.E.2d 212 (1956). 
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months was a matter for the discretion of the authority. The 1956 
statute obviously diminished the discretion of the authority in this re-
spect. In the New Bedford case, however, the Court found that the 
act setting up the authority did not create a contract between the 
Commonwealth and the authority, but created a relationship approxi-
mating that existing between the Commonwealth and a municipal 
corporation, an impairment of which would not be violative of the 
contract clause of the federal constitution.4 
Moreover, the Court found that there was no substantial impair-
ment of the rights of the bondholders, even if it were assumed that the 
annual deficit would be increased by the operation of the winter serv-
ices. The real security for the bonds is the obligation of the Common-
wealth to advance funds to defray the deficit and the obligation of the 
various cities, towns and counties benefited by the steamship line to re-
imburse the Commonwealth. In view of this assurance against loss, 
the Court found that the legislature obviously intended to retain the 
power to protect the public interest in adequate transportation, and 
that the bonds were held subject to the possible exercise of this power. 
B. ADMINISTRATIVE DECISIONS 
§16.2. Water utilities: Rates. The number of rate cases involving 
water companies was unusually high during the 1958 SURVEY year, as 
many companies sought to increase rates. The rates of return of these 
companies had fallen below 4 percent in many cases, and the Depart-
ment permitted increases, holding the rates of return, however, to a 
maximum of 6 percent in view of the relatively stable nature of the 
demand for water. 1 
§16.3. Electric utilities: Rates. In Worcester County Electric Co.,! 
proposed increased rates were opposed by a group of municipal light-
ing departments. The Department of Public Utilities ruled as follows 
on the controversial issues: 
(1) The four months' supply of coal included by the company in its 
rate base was found to be reasonable, because the company was located 
in an inland city entirely dependent upon rail transportation for its 
supply of coal. 
(2) The protestants claimed that the company's expenditure for new 
business was excessive, in view of the return. It was apparent from the 
company's own exhibits that, because of rising construction costs, the 
new plant that had been built because of the requirements of new 
4 U.S. Const., art. I, §1O. 
§16.2. 1 Groton Water Co., D.P.U. 12552 (June, 1958); Massachusetts Water 
Works Co., D.P.U. 12374 (May, 1958); Oxford Water Co., D.P.U. 12373 (May, 1958); 
Dedham Water Co., D.P.U. 12372 (May, 1958); Hingham Water Co., D.P.U. 12254 
(May, 1958); Fairhaven Water Co., D.P.U. 12469 (April, 1958); Sheffield Water Co., 
D.P.U. 11979 (Nov. 1957). 
§16.3. 1 D.P.U. 12220 (March, 1958). 
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customers was .producing less revenue per dollar of investment than the 
old plant. The new customers were accordingly tending to decrease 
the company's rate of return. The Department, however, stated: 
... we do not think that we have the power to deny [the com-
pany] the right to seek to increase the demand for its service in a 
lawful manner. Furthermore, quite apart from the extent of our 
power, we doubt the wisdom of a policy which would limit the 
company in exploiting what appears to be a genuine public de-
mand for its service.2 
(3) The Department found that the charges for purchased power, 
which were paid by the company to its affiliate, were not unreason-
able. The evidence showed that the cost to the company of producing 
its own power would be greater, that the rates of the affiliate had been 
approved by the Federal Power Commission, and that the rate of re-
turn of the affiliate was approximately 6 percent. 
In Boston Edison Co.,s the company sought increased revenue de-
signed to increase its rate of return from 5.05 percent to 5.53 percent. 
The need of the company for the revenue was not contested. Depart-
ment store and municipal customers, however, attacked the rate classi-
fications applicable to them, the former on the ground that the in-
dustrial rate should be available to them, the latter on the ground that 
the company had furnished no detailed cost studies supporting its rate 
classifications. 
The differential between department store and industrial customers 
is based on the fact that the former have relatively high usage at the 
time of the annual peak load of the system, which occurs between 
5:00 P.M. and 6:00 P.M. in December, while industrial customers have 
relatively little usage at this time. Accordingly, department stores 
create a relatively greater need for additional capacity than do in-
dustrial customers, and the rate differential is based on this so-called 
"theory of incremental cost." The Department found that the theory, 
although criticized by some and abandoned in many areas, was not an 
unreasonable criterion for the establishment of rates. 
The finding followed the Department's long-standing position with 
respect to the burden of a utility to support its rate classifications, 
which it stated as follows: 
Normally this Department leaves to the discretion of manage-
ment the task of establishing the rate structure, as distinct from the 
rate level unless it determines that an unreasonable discrimination 
exists. The theory behind this position is clear. On the question 
of what a utility is entitled to earn, its interests and the interests of 
its customers are divergent. The former desires higher earn-
ings ... the latter wish ... lower rates. Once this issue has 
2 D.P.U. 12220 at 7, 8. 
s D.P.U. 12319 (May, 1958). 
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been determined, however, this divergence of interests is no longer 
necessarily present. 
The company ordinarily gains no advantage by placing an un-
due burden on some of its customers to the benefit of others.4 
Prior to the investigation in Boston Edison CO.,5 the Department 
conducted an extensive investigation of the Boston Edison Company 
fuel clause.6 The investigation centered on the interpretation of the 
Department's general fuel clause order in D.P.U. 7357,7 dated March 
19, 1946, which provided that the fuel adjustment factor "shall be 
changed from time to time as changes in ... efficiency may justify." 
Although the production efficiency of the company had improved sub-
stantially since the filing of its fuel clause, no adjustment in its fuel 
factor had been made. It was contended by the company that the 
responsibility for initiating a change in the fuel adjustment factor was 
with the Department and not the company, and that accordingly the 
company was not in violation of the order of the Department. Inter-
vening customers contended that the company had the responsibility 
for reducing its fuel adjustment factor. During the course of the in-
vestigations the company filed for a general rate increase, changing all 
of its rates including the fuel adjustment clause. In D.P.U. 12319 the 
Department approved the new rates of the company, finding that the 
new fuel adjustment clause complied with the recent order of the De-
partment revising D.P.U. 7357 and was based on current efficiencies. 
Since the Department has no power to order reparations, the question 
of whether the company had overcharged customers under its old fuel 
clause was rendered moot, and the investigation was, therefore, ter-
minated. 
§16.4_ Telephone utilities: Rates. In New England Tel. &- Tel. 
Co.,! the Department undertook an investigation of a proposed rate in-
crease of $18,600,000 in gross annual revenue. The principal issues 
were the rate of return of 6.91 percent sought by the company, and the 
inclusion of an amount in excess of $6 million in the requested increase 
to cover so-called "attrition." 
The Department found that the rate of return sought by the com-
pany was unreasonable. Adhering to its past decisions on the ques-
tion, in which it had been upheld in New England Tel. &- Tel. Co. v. 
Department of Public UtilitiesJ2 it found that the cost of capital to the 
company must be computed on the hypothetical debt ratio of 45 per-
cent, rather than the actual ratio of 35 percent which the company 
claimed the Department should adopt. 
4 D.P.V. 12319 at 10 (May, 1958). 
5 D.P.V. 12319 (May, 1958). 
6 D.P.V. 12285 (May, 1958); D.P.V. 12170 (May, 1958). 
7 The new order, D.P.V. 12096 (Nov. 1957), superseding D.P.V. 7357 (March, 
1946), is discussed in §16.10 infra. 
§16.4. ! D.P.V. 12107 Gan. 1958). 
2327 Mass. 81, 97 N.E.2d 509 (1951). 
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The Department also took a new view with respect to the so-called 
"under pricing allowance" frequently used in arriving at the cost of 
equity. This allowance has usually been used to reflect the fact that 
although the yield of the outstanding stock of a utility reflects the rate 
of return which investors in that utility'S stock demand, it does not 
take into account the effect of the issue of a new supply of stock into 
the market. It has been argued that the company in issuing new stock 
must set a price below current market price, thereby increasing the 
yield of the new stock in order to attract new capital to the company. 
The Department found, however, that the evidence on which the com-
pany based its claim for this allowance failed to substantiate its posi-
tion, because it was based on the assumption that management sets the 
subscription price of new issues solely with the view to obtaining the 
highest price practicable under given market conditions. The history 
of the issues of American Telephone and Telegraph Company indi~ 
cates quite clearly, however, that the subscription price of its issues 
since 1951 have been set much below what the company could have 
obtained, in order to benefit existing stockholders by giving value to 
their pre-emptive rights. 
The Department found that an appropriate rate of return would be 
6.45 percent. 
The company also sought to show that because of the rising price 
level, increases in its plant tend to depress the rate of return, because 
each new dollar invested in plant purchases a diminishing amount as 
the price level rises. The revenue increase for each dollar of new 
plant, therefore, is not proportionate to the increase in investment. 
The company attempted to measure this "attrition" factor by showing 
the correlation between the rate of return and the increase in its in-
vestment during the past several years. The Department's witness, 
however, demonstrated that if the company's wage rates and tariffs had 
been constant throughout the period the rate of return would not have 
declined steadily, but in some years would even have increased, not-
withstanding that there were susbtantial increases in investment each 
year. This suggested that "attrition" was not the result of increases in 
high cost investment but was the effect of increasing wage rates. The 
Department refused to recognize attrition under these circumstances, 
following a long-standing practice of refusing to allow for wage in-
creases before they have been granted. 
The Department did, however, recognize the effect of the lag in rate 
making by adopting as a rate base the year-end investment of the com-
pany rather than the average investment of the company during the 
test year. In so doing, it abandoned the practice formerly followed in 
telephone company rate cases, and adopted the method used in electric 
company rate cases. 
§16.5. Passenger transportation agencies: Rates. In New York, 
New Haven and Hartford R.R.,1 the Department approved an increase 
in passenger fares of 16 cents per ride. The Department distinguished 
§16.5. 1 D.P.U. 12345 (Dec. 1957). 
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its stand in a prior case,2 disapproving a flat rate increase for another 
railroad, on the grounds that the increase was less substantial and that 
the travel patterns of the two railroads were substantially different. 
An interesting feature of this rate case was that many civic groups and 
customers appeared in favor of the increase, indicating a growing 
public awareness of the crisis in passenger transportation. 
The pattern of increasing rates for bus companies, referred to in pre-
vious volumes of the ANNUAL SURVEY, continued as patronage con-
tinued to decline.s 
§16.6. Passenger transportation agencies: Service. The practice of 
elimination of little-used agencies continued, as the railroads furthered 
their efforts to reduce costs.1 
In Re Robert X. Tivnan,2 the Department received new evidence 
with respect to its previous order, dated March 22, 1957, in the same 
docket.s In the previous order the Department had permitted the 
discontinuance of certain passenger trains between Boston and 
Worcester, but had ordered the railroad to institute a late evening train 
leaving Boston for Worcester, in response to the testimony and argu-
ment at the previous hearing that there would be considerable patron-
age from Worcester residents who desired to come to Boston for sports 
events and theater. Studies showed, however, that during the year of 
its operation the train had carried only an average of 4 passengers per 
day to Worcester. Accordingly, the Department permitted its discon-
tinuance. 
Curtailment of service in the past has followed a piece-meal pattern, 
as the railroads have attacked the problem by studying the use of 
single trains or small groups of trains and seeking to consolidate and 
eliminate service. In Re Boston and Maine R.R.4 the railroad adopted 
a new approach to this problem, seeking a comprehensive change in its 
passenger carrying network. The principal aim was to eliminate all 
service in the area also served by the Metropolitan Transit Authority 
and to eliminate little-used branch lines. More than 100 trains were 
affected, either by discontinuance or rescheduling. Although the De-
partment required the continuation of certain of the service sought to 
be eliminated, the plan was substantially approved. The Department 
in this respect followed its previous pronouncements in these matters, 
recognizing the need of the railroad to reduce costs, and permitting a 
2 Boston and Maine R.R., n.p.v. 11956 (April, 1957). 
S See, e.g., Middlesex Be Boston St. Ry. Co., n.p.v. 12480 (May, 1958); Worcester 
Bus Co., n.p.u. 12467 (April, 1958); Vocell Bus Co., n.p.v. 12426 (March, 1958); 
Brush Hill Transportation Co., n.p.v. 11396 (March, 1958); Gloucester Auto Bus 
Co., n.p.v. 12261 Oan. 1958); Springfield St. Ry. Co., n.p.v. 12306 (nee. 1957). 
§16.6. 1 See, e.g., Re Board of Selectmen of the Town of Norfolk, n.p.v. 12238 
(Feb. 1958); Re Board of Selectmen of the Town of Holden, n.p.v. 12281 (Oct. 
1957). 
2 n.p.v. 11965 (March, 1958). 
S Re Robert X. Tivnan, n.p.v. 11965 (March, 1957). 
4 n.p.v. 12344 (April, 1958). 
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reduction in service only when it was demonstrated that there was no 
genuine public need for the service. 
§16.7. Passenger transportation agencies: Safety. Parmenter Road 
Crossing 1 dealt with the Department's jurisdiction to order protection 
at the crossing of a private way and a railroad. General Laws, c. 160, 
§147, provides "Where a railroad and a public way or traveled place 
cross at the same level, the department . . . may order the crossing to 
be protected . . ." In a previous decision the Department had found 
that it had no power to order protection because Parmenter Road was 
not a "traveled place." Since that decision, however, four new houses 
had been constructed on the road and were occupied at the time of the 
hearing. Considerable traffic crossing the tracks resulted from the 
travel of the residents and the various people who serve and do busi-
ness with them. On this evidence the Department found that the road 
was a "traveled place," notwithstanding that it was not a through way 
and served only the residents living on the road. 
§16.8. Gas, electric, and water utilities: Securities. The high 
volume of investment continued and necessitated the issuance of new 
securities, notwithstanding a tightening of the bond market during the 
1958 SURVEY year.1 
In Re Brockton Edison Co.? the Department authorized the issuance 
of preferred stock, pursuant to competitive bidding. The company 
failed to receive any competitive bids for the issue and was forced to 
seek the approval of the Department for a negotiated sale. 
§16.9. Commercial motor vehicles: Appeals. Under G.L., c. 159B, 
§ll, no person may acquire more than 50 percent of the voting stock of 
a motor carrier unless authorized to do so by the Department. No 
consent may be given by the Department unless it is shown that the 
acquisition is "consistent with the public interest." In Appeal of 
Stone's Express, Inc.,1 it was contended that the evidence before the 
hearing officer had been insufficient to warrant a finding of public in-
terest, because no consideration had been given to the effect of such an 
acquisition on other carriers, and to the usefulness of the type of 
service which the carrier would provide under new ownership. The 
Department found that the acquisition of stock was not substantially 
different from the assignment of a certificate. The term "public in-
terest" was construed to be no broader than the statutory requirement 
in the case of an assignment in which the assignee must show "his 
willingness, fitness and ability to perform and furnish transportation." 
Considerations of the effect on other carriers are proper when a new 
certificate is to be issued, and the Department must find that the new 
§16.7. 1 D.P.U. 12458 (May, 1958). 
§16.8. 1 See, e.g., Re Worcester Gas Light Co., D.P.U. 12442 (March, 1958); Re 
Suburban Electric Co., D.P.U. 12371 (Nov. 1957); Re Merrimack·Essex Electric Co., 
D.P.U. 12320 (Oct. 1957); Re Yankee Atomic Electric Co., D.P.U. 12309 (Oct. 1957). 
2 D.P.U. 1231I (Oct., Nov. 1957). 
§16.9. 1 D.P.U. 11937 (Dec. 1957). 
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certificate is required "by the public convenience and necessity," but 
the fact that it was intended that the carrier under new management 
provide services not formerly performed by the carrier was held to be 
irrelevant in the case of an acquisition of stock. The proposed new 
service could have been carried on under the certificate already pos-
sessed by the carrier. Accordingly, the Department upheld the de-
cision approving the transfer. 
The decision of the hearing officer in Appeal of Stone's Express} Inc.} 
followed a reopening of the case after an earlier dismissal "without 
prejudice to the right of the petitioner to request that the proceedings 
be reopened." In Appeal of Retail Stores Delivery} Inc.}2 appellants 
contended that the petitioners had failed to prove their case and that, 
therefore, the hearing officer had no power to permit the reopening of 
the case. The Department found that the procedure followed by the 
hearing officer was within the exercise of his sound discretion and that 
the power to reopen proceedings is a necessary incident of the juris-
diction of both judicial and quasi-judicial tribunals, whether or not 
their rules and regulations specifically provide for it. 
C. RULES AND REGULATIONS 
§16.10. Gas and electric companies. In D.P.U. 12096,1 the De-
partment promulgated new rules governing fuel clauses in rate sched-
ules of electric companies, revising its former order, D.P.U. 7357.2 In 
promulgating the rules, the Department rejected both alternative con-
tentions of the Municipal Electric Association that the fuel clauses be 
eliminated or that contracts between privately owned utilities should 
be covered by the rules. The principal changes required by the new 
rules are as follows: 
(1) The base cost shall be stated in terms of "alongside cost," but 
the Department may accept a base cost stated in terms of the cost of 
fuel "as burned" provided that the difference between the "alongside 
price" and the "as fired cost" is given for each kind of fuel used, and 
shall remain fixed until a new rate filing is accepted by the Depart-
ment. 
(2) Methods of calculating a fuel adjustment factor are set forth in 
greater detail than previously. It is explicitly provided that each 
company shall be responsible for the revision of the fuel clause if there 
is a change of 20 percent or more in the base cost of fuel or if average 
production and delivery efficiency for the preceding twelve months is 
higher by 10 percent or more. 
(3) The Department also made explicit a policy of permitting, in 
the usual case, changes in the fuel adjustment clause, without formal 
hearing, to reflect changes in base costs or efficiency, when it is satisfied 
that there will be no revenue increase. 
2 D.P.U. 11663 (Dec. 1957). 
§16.1O. 1 (Nov. 1957). 
2 (March, 1946). 
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§16.11. Commercial motor vehicles. The "Leasing Rules" of the 
Department 1 prohibit the lessee of commercial motor vehicles from 
using employees of the lessor as drivers. The principal purpose of 
these rules is to preclude the possibility of unreliable and uncertificated 
carriers being indirectly permitted to enter the common carrier field 
by means of leasing equipment and drivers to certificated carriers. 
The New York Central Railroad, after having been granted a motor 
carrier certificate for limited service auxiliary to rail service, sought an 
amendment of the rules in order to permit it to lease drivers and equip-
ment from its wholly owned subsidiary. The Department, finding that 
the purpose of the rules was not applicable to this type of operation, 
amended the rules to permit leasing of drivers as well as equipment 
by a railroad from its wholly owned subsidiary for such auxiliary 
service.2 The amendment is in conformity with Interstate Commerce 
Commission rules governing the same subject. 
D. LEGISLATION 
§16.12. Telephone utilities. Acts of 1958, c. 246, creates an offense 
applicable to one who uses a telephone, or a subscriber who permits 
the use of his telephone, for the purpose of placing or accepting wagers. 
Acts of 1958, c. 347, amends G.L., c. 271, by providing that a tele-
phone shall not be installed for a person convicted of an illegal gaming 
activity, without the approval of the police. Moreover, a telephone 
may not be reinstalled without such approval for a period of one year 
from the date of removal in any premises from which it has been re-
moved for such illegal activities, whether or not there has been a con-
viction. No sanctions are provided under this statute. 
§16.l1. 1 D.P.U. 10405(2) (June, 1955). 
2 Re New York Central R.R .• D.P.V. 12367 (May. 1958). 
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